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How To Win A Business Divorce Despite Lousy Documentation (Cont.)

end will almost certainly be outmatched by the costs associated to split up 
later. In the end, the court will divide the assets and liabilities, and the parts will 
almost certainly be worth less than the whole.

Receivership
When one becomes involved in a business divorce, where no business can be 
conducted and no guiding document controls, a remedy is receivership. In a 
receivership, a third party appointed by the court takes over operations. 

Be forewarned, receivers are costly and may do little more than destroy the assets 
that they are tasked to preserve. Why? Because receivers can only manage 
affairs on a relatively temporary basis, until the business is sold or the litigation 
is resolved. Receivers cannot be expected to accomplish more than prevent 
fraud and mismanagement, and to maintain the status quo. The way to use 
a receiver successfully is to hire an honest, responsible, bonded professional, 
while executing a plan for concluding the litigation smartly and quickly. 

Injunctions
Injunctions are provisional remedies that are less drastic and highly preferred 
over receiverships. A party may go to court to ask that an order be issued that 
restrains and enjoins an offending partner from engaging in certain behavior. 
Another possibility is to request a court ordered monitor to be installed in the 
business. A monitor can be retained to check that amounts are deposited 
properly, for example. Similarly, in the case of stalemate in a corporation, the 
court is empowered upon request to appoint a director to break ties. Any court 
order may ultimately have to be enforced by contempt proceedings.

Accounting
Partnership cases almost inexorably get drawn into protracted exploration of 
accounting issues. Parties should pay attention to the financial records and take 
action to protect the back-up information which will support an accounting 
audit. In an audit, expert forensic accountants will conduct the equivalent of 
an autopsy on the demised partnership. While conducting an audit, the parties 
will likely pursue claims for breach of fiduciary duty, fraud, and constructive trust. 

Partnership disputes can be messy. With better contracts the parties might be 
able to minimize conflicts and lessen intrigue. Strategic thinking and bold action 
are required to help accelerate the end to a destructive fight over a tattered 
partnership, and to allow the parties to move on to more productive activities. 
Usually, the best result for the client is a quick negotiated end. The quandary is that 
negotiations are unlikely to be fair or fruitful unless the right course is promptly pursued.

Geoff is a trial lawyer specializing in business and real estate matters. He has 
litigated to successful conclusion cases involving a wide variety of corporate 
and business issues as well as commercial and real estate transactions. Geoff 
also acts as outside general counsel to many developing businesses and 
assists his individual and corporate clients with their everyday legal affairs 
(ggold@rutterhobbs.com).
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We are pleased to announce that  

Los Angeles Magazine and Law & Politics 

Magazine named 10 RHD attorneys “Super 

Lawyers” for 2010. Only 5% of lawyers in a 

region earn this designation via independent 

research and polling of their peers:

 Andrew Apfelberg (Business/Corporate)

 Brian Davidoff (Bankruptcy)

 John Melissinos (Bankruptcy)

 Frank Melton (Employment)

 Terry Nunan (Estate Planning)

 Marc Petas (Real Estate)

 Bernard Resser (Business Litigation)

 Marshall Rutter (Family Law)  

 Greg Sater (Intellectual Property)

 Joel Weinstein (Business/Corporate)
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Construction Disputes: What, When and How Much? (Continued)

specifications, applicable building codes or industry standard. Disputes often 
arise as to whether a particular condition, in fact, is a defect. Assuming a defect 
has been established, the parties may dispute the value of associated damages. 

�Typically, owners will argue for the cost to repair or correct the condition. 
Occasionally, the cost of correcting the work is quite substantial relative to 
the cost of the project, so the contractor will argue that the correct measure 
is the diminished value of the project; ie: what is the project worth in its existing 
condition as compared to a project without the particular defect. For residential 
projects, the measure is the lesser of these two calculations.

“When”
Delays: Delays can be caused by bad weather, material procurement, 
building inspectors, change orders requested by the owner or unclear plans or 
specifications provided by the project architect or engineer. Analyzing delay 
claims starts with who was responsible for causing the delay and who bore the 
risk for that delay under the contract documents.

A delay claim by an owner will typically include a claim for damages for delayed 
occupancy or use of the project. These damages are sometimes difficult to 
prove, but can include loss of rent, increased cost of financing, lost profits or, in 
the case of residential owners, increased cost of housing. 

�Alternatively, a contractor pursuing a delay claim may assert damages for 
increased insurance costs, additional on-site expenses, escalating material 
prices, increased salaries for job site superintendents, increased equipment 
costs and additional office overhead expenses (Eichleay damages).

Contract Provisions Regarding Delay:  A contract may include a provision 
requiring a contractor to pay a penalty for each day a project is late. The 
concept of a “penalty,” which Courts are reluctant to enforce, is in contrast to a 
“liquidated damages” provision, which attempts to calculate, in advance, a fair 
and reasonable estimate of actual damages from a delay and are generally 
enforceable under the California Civil Code. Disputes can arise over whether a 
provision labeled a liquidated damages clause is really a penalty.

An owner may request a “no damages for delay” term which places the 
monetary risk of a delay on the contractor. Generally, these provisions are 
interpreted narrowly.

“How Much”
Type of Contract: There are different types of cost provisions in construction 
contracts. Two common types are “lump sum” (fixed price) and “cost plus” 
contracts, both of which have many variations. A fixed price contract is based on 
certain assumptions which may include specific pricing for various components 
of the project, such as the type and number of windows. Changes to those 
assumptions will change the “fixed price” and can be the source of disputes. 
A “cost plus” contract typically requires the owner to pay the actual cost of 
the work plus a pre-determined fee for the contractor (either a percentage of 
the cost or a specific amount). These types of agreements occasionally include 
a guaranteed maximum price (a GMAX). Disputes can arise in GMAX contracts 
when changes that are either at the direction of the owner or due to errors by the 
contractor result in costs above the “guaranteed” price.

Risk of Double Payments: Sometimes, even though an owner pays the 
contractor, the contractor does not pay a subcontractor. Provided that the 
subcontractor complies with very strict procedures, the subcontractor may be 
able to record and potentially enforce a lien on the project. To avoid the risk of 
a foreclosure, the owner may need to pay the subcontractor and then pursue 
the contractor for the “double payment.” New legislation in California effective 

 Recent Engagements
•  �Obtained multi-million dollar recovery for 

owner of a commercial property in a con-
struction defect arbitration filed against 
contractors and subcontractors.

•  �Successfully represented contractor 
in enforcement of contract rights and 
defended counterclaims arising from 
construction of a multi-million dollar home.

•  �Defeated three related federal class 
actions based on allegations of violations 
of the California Unfair Competition Law 
and the California Insurance Code.

•  �Won summary judgment for a national 
rental car company named in a 
negligence action.

•  �Obtained a substantial recovery for a 
national retailer in a negligence action 
against a fire sprinkler installer for damages 
to property and inventory.

•  �Represented international restaurant 
chain in lease disputes throughout the U.S. 

•  �Aggressively defended Chinese restaurant 
group and favorably settled wage/hour 
class action suit prior to class certification. 

in 2011 will change the procedures so that 
an owner will have more notice before a lien 
is recorded – and thus an opportunity to ask 
the contractor about any payment issues with 
subcontractors. 

The situations described above, as well as a 
host of other issues, such as contractor licensing, 
insurance and bonding issues, can cause 
construction disputes. However, a well-written 
construction contract that defines what is to be 
built, when it is to be built and how much the 
project will cost can minimize the risk of disputes 
among the multiple parties involved.

Wes is an experienced litigation attorney 
with a highly successful record in all aspects 
of business litigation, construction and real 
estate disputes, and class action defense. 
He also has extensive experience advising 
clients with insurance coverage issues  
(whurst@rutterhobbs.com). 



RHD In The News
March 24, 2010	� Judy Lam presented a webinar for the California State Bar, 

“Workout Wars: Borrower v. Lender Interests in Commercial Real 
Estate Loan Workouts.” 

March 17, 2010	� Wendy Lane was quoted in USA Today’s article, “More Employers 
Use Tech to Track Workers.” 

March 16, 2010	� Sara Harris was a panelist at U.S. Green Building Council-LA’s 
presentation, “Green & the Law: Legal Considerations & 
Implications Associated with Building Sustainably.” 

March 16, 2010	� Terry Nunan was quoted in Fox Business News and CreditCard.com’s 
articles, “Conservatorships: Stepping in for those who can’t help 
themselves.” 

March 9, 2010	� Olivia Goodkin presented a California Employer Advisor webinar, 
“Job Descriptions: How to Tackle Tricky Drafting Hurdles to 
Maximize Compliance and Effectiveness.” 

February 3, 2010	� Greg Sater was a featured speaker at the Electronic Retailing 
Association’s The Great Idea’s Summit.

February 2010	� Sara Harris’ article, “When a Receiver Could Be Beneficial,” was 
published by California Centers Magazine.
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