
By Fred A. Fenster

A nna Nicole Smith’s 
untimely passing has 
created a whirlwind 
of unanticipated prob-
lems that will reverber-

ate for years.
At the time of her demise, 

Smith’s notoriety arguably was at 
its zenith, and her prospects for 
achieving great wealth were good. 
In May, the U.S. Supreme Court 
gave her the opportunity to battle 
the family of Texas oil magnate 
J. Howard Marshall II to recover 
a portion of his estimated $1.6 
billion estate; she was the spokes-
person for TrimSpa; and on Sept. 
28, People magazine reportedly 
paid $1 million for photographs of 
her “commitment ceremony” in the 
Bahamas with her lawyer, Howard 
K. Stern.

Public interest in Smith was 
given another boost in September 
when she gave birth to daughter 
Dannielynn Hope Marshall Stern.

But Smith also was 
a tragic fi gure: Her 
son, Daniel Smith, died 
three days after her 
daughter was born; she 
was named in a class-ac-
tion lawsuit fi led against 
TrimSpa; and claims 
of paternity have been 
asserted by Stern, pho-
tographer Larry Birk-
head and Frederic von 
Anhalt, the husband of 
Zsa Zsa Gabor.

Years ago, Smith 
retained an attorney 
to prepare her will. 
Unfortunately, this last 
testament has created 
far more issues than 
it resolved, practically 
ensuring years of litiga-
tion in the United States 
and foreign courts. 

On July 30, 2001, 
Vickie Lynn Marshall, 
aka Vicki Lynn Smith, Vickie Lynn 
Hogan and Anna Nicole Smith, 
executed her will in California, 
declaring that she was unmarried 
and had “one child, Daniel Wayne 
Smith.”

The will states: “Except as oth-
erwise provided in this Will, I have 
intentionally omitted to provide for 
my spouse and other heirs, includ-
ing future spouses and children 
and other descendants now living 
and those hereafter born or adopt-
ed, as well as existing and future 
stepchildren and foster children.”

The obvious intent of the provi-
sion was to disinherit everyone 
except Daniel Wayne Smith. That 
conclusion is confi rmed by the 
Disposition of Estate portion of 
the will: “All of the property of 
my estate (the ‘residue’) … shall 
be distributed to Howard Stern, 
Esq., to hold in trust for my child 
under such terms as he and a court 

of competent jurisdiction may 
declare.”

From that language, one might 
conclude that Dannielynn, Stern, 
Birkhead and von Anhalt do not 
have a claim to Smith’s estate. But 
then, who does?

Neither Smith nor the Century 
City attorney who prepared the 
will envisioned that her son would 
predecease her. Worse, California 
law mandates that the language 
of a will must be interpreted to ef-
fectuate the decedent’s directives. 
Probate Code Section 21102(a); 
Estate of Newmark, 67 Cal.App.3d 
350 (1977); Estate of Hilton, 199 
Cal.App.3d 1145 (1988).

Moreover, the rules of construc-
tion set forth in the Probate Code 
do not apply when the intention of 
the decedent is set forth in the will. 
Probate Code Section 21102(b).

As the court opined in Estate of 
Keller, 134 Cal.App.2d 232 (1955): 
“[W]hat the testator intended to 
accomplish is to be gathered, if 
possible, by giving the most ordi-
nary interpretation to the language 

used, without resorting 
to specious and fanciful 
reasoning. … Courts 
are not invested under 
the guise of construc-
tion with the privilege 
of rewriting a testator’s 
will.”

Smith’s potential 
heirs can be expected to 
attack the will on vari-
ous grounds. Initially, 
they will assert that the 
document is ambiguous 
and contradictory. For 
example, in addressing 
the residue of Smith’s 
estate, Stern is appoint-
ed to hold the property 
“in trust for my child” as 
noted above — but the 
ensuing language con-
templates the inclusion 
of additional offspring 
by providing for her 
children.

Support for ambiguity 
arguments also can be found in 
paragraph 3.4.2, Tax Elections and 
Decisions, which provides that “no 
compensating adjustments shall 
be made among my benefi ciaries 
… except as my Executor deems 
equitable.”

Similarly, successor executors, 
under paragraph 3.6, “shall be obli-
gated to inquire into the propriety 
of any act or omission of a prede-
cessor if so requested in writing 
by … any adult benefi ciary or the 
guardian of a minor benefi ciary of 
the Trust.”

Article V of Smith’s will, Taxes 
and Other Expenses of My Estate, 
contains a catchall of Probate 
Code provisions and refers to “any 
benefi ciary under the Will” and 
“the benefi ciaries of the Trust,” 
while notifying the world that the 
executor “shall have the power” to 
prefer “one benefi ciary or group of 

benefi ciaries over another.”
Against that backdrop is the 

question of whether Smith’s effort 
to exclude “future children” com-
plies with Probate Code Section 
6571, which permits disinheri-
tance where “the testator’s failure 
to provide for the child in the Will 
was intentional and that intention 
appears from the Will.” Equally 
problematic is the will’s failure to 
describe what would happen to 
Smith’s estate in the event her son 
did not live to 25.

Complicating those issues 
is Section 6.2, which 
seems to confi rm that no 
one other than Smith’s 

son will be entitled to receive the 
estate’s assets: “Except as other-
wise provided herein and in the 
Trust, I have intentionally omitted 
to provide for any of my heirs, or 
persons claiming to be my heirs, 
whether or not known to me.”

Under that scenario, a court will 
be asked to interpret the will to 
protect Smith’s heirs, whoever they 
might be. Some potential heirs also 
may assert that Stern infl uenced 
Smith unduly as her attorney, lover 
and confi dant to overturn the will.

The best argument, though, is 
that the will should be invalidated 
because its terms are impossible 
to implement, owing to the fact 
that Smith’s son predeceased her. 
Hence, the estate should be treated 
as one of intestacy: “A court’s inqui-
ry in construing a Will is limited to 
ascertaining what the testator 
meant by the language which was 
used. If he used language which 
results in intestacy, and there can 
be no doubt about the meaning of 
the language which was used, the 
court must hold that intestacy was 
intended.” In re Klewer’s Estate, 124 
Cal.App.2d 219 (1954).

Interestingly, Smith’s will has 
not yet been submitted for pro-
bate. Assuming the court follows 
Klewer’s and its progeny, a host of 
questions must be answered:

•Is the commitment ceremony 

that occurred in the Bahamas tan-
tamount to a marriage?

•Who is Dannielynn’s father?
•If Birkhead’s and Dannielynn’s 

DNA match, will Bahamian law 
— which provides that a man who 
lives with a child’s mother for a 
period preceding the birth (Stern) 
has paternal rights that may out-
weigh those of the biological father 

— apply?
•Does Smith’s mother have any 

right to her daughter’s estate?
•What if none of Smith’s alleged 

liaisons is the father?
•Which court has jurisdiction 

to decide these issues? What law 
will apply?

•Finally, who will be entitled to 
the estate’s assets?

These controversies will gener-
ate legal challenges and provide 
ample tabloid fodder for the fore-
seeable future. In the interim, the 
public’s interest in the Smith story 
might continue to nudge world 
events to the back pages.

Fred A. Fenster is a partner at Rutter 
Hobbs & Davidoff in Century City.
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Pickup Styx

By Joe Nixon

From football to lawmaking, Texans think 
everything they do is bigger and better. 
They even boast that their capitol is taller 
than the one in Washington, D.C. But 

when it came to fi xing their civil-justice system, 
Texans looked to California for how to do it right.

In Texas, doctors were being sued out of busi-
ness, leaving the state with 25 percent fewer 
doctors for the population than the other states, a 
crisis situation. Texans went to California to learn 
from the laws that the state passed in 1975 — in 
the middle of its own medical-liability crisis — to 
protect doctors from frivolous lawsuits.

Texas lawmakers saw that California’s Medical 
Injury Compensation Reform Act was working. 
California doctors were paying half to one-fourth 
of the medical-malpractice insurance premiums 
that doctors in Texas were paying. And the Golden 
State was blessed with more doctors.

In 2003, Texas followed California’s lead and 
passed sweeping medical-malpractice reforms. 
Since then, these reforms have had tremendous 
success in eliminating frivolous lawsuits, lowering 
the cost of practicing medicine and increasing 
access to health care. Physicians are applying 
to practice medicine in record numbers, and the 
state has more applicants than it can process, 
particularly in the high-risk fi elds of obstetrics, 
neurosurgery, emergency care and orthopedic 
surgery.

Following that success, in 2005 Texas adopted 
sweeping reforms to address the asbestos litiga-
tion crisis. Several hundred thousand people in 
the United States have claimed they are ill from 
exposure to asbestos. Although the vast majority 
will never be sick or impaired, some workers have 
contracted severe illnesses, such as mesothelioma, 
a deadly incurable cancer. Smokers exposed to as-
bestos are more susceptible to lung cancer.

But the other 90 percent of claimants, estimated 
to be 650,000 so far, usually allege that they have 
asbestosis, which shows up as small scars on an 
X-ray but generally poses little or no impairment 
— not even shortness of breath. As a result of 
the multitude of claims, the frivolous, unimpaired 
claimants were siphoning settlement dollars away 
from those who were truly sick.

Texas lawmakers responded with a multidistrict 
litigation court to have consistent pretrial rulings, 
imposed medical criteria on nonmalignant claims 
and required each person’s claim to stand on 
its own merits. The state created standards for 
medical experts and required greater scrutiny 
of medical evidence. Combined, these and other 
related changes punctured the unimpaired-lawsuit 
bubble.

Through the years before the reforms, Texas’s 
court system processed 100,000 unimpaired plain-
tiffs, many of whom never lived in Texas. Since 
the 2005 reforms, 50,000 unimpaired individual 
claims have been put on hold until those plaintiffs 
can provide objective medical evidence to support 

their lawsuits. Not surprisingly, the unimpaired 
plaintiffs are unwilling to expose the weakness 
of their claims and are not fi ling the required 
independent medical reports to substantiate their 
claims and move their cases to trial. 

Amazingly, as a result of the collapse 
of the unimpaired asbestosis docket 
in Texas, Lone Star State lawyers are 
moving cases, law offi ces and, in some 

instances, their entire practices to California. 
The Golden State has not adopted a multidistrict 
litigation procedure or new laws to deal with 
unimpaired claimants in mass tort litigation, 
making it desirable for relocation.

This has created an opportunity in California 
to continue the pursuit of litigation on behalf of 
people who have been exposed to asbestos but 
are uninjured or unimpaired. The cost in Texas for 
maintaining this type of litigious environment for 
years was enormous. Local courts were clogged, 
and nationally, 70 companies declared bankruptcy, 
in large part because of the cases fi led in Texas.

Though California is one of the favored ven-
ues for unimpaired asbestosis claims, it should 
not feel alone. Arkansas, Massachusetts, New 
York, Oklahoma and Virginia also have seen big 
jumps in their unimpaired asbestos dockets. Fine 
lawyers are expected to locate the most favorable 
venue for their clients. But a favorable venue for 
unimpaired claimants is not fair for those who are 
dying from cancer and are justly entitled to full 

compensation.
It is unjust to people who are truly suffering 

from exposure to asbestos to have their dam-
age awards reduced and resolution delayed by 
the thousands of claims made by those who 
are not ill and have no medically objective evi-
dence of impairment. It is unjust for fi nancially 
solvent defendants to bear a greater share of 
liability caused by the bankruptcy of their co-de-
fendants. And it is unjust to shift the costs of the 
unimpaired docket to consumers through higher 
prices of products made by those defendants still 
standing.

Before 2005, when Texas had as many as 14,000 
unimpaired claimants fi le suit per year, the judicial 
system did a poor job of establishing justice for 
those who were really sick. The system used for 
the resolution of civil disputes is not designed for 
examining the effi cacy of the judicial system itself. 
That job must be done legislatively, as California 
did for its doctors in 1975 and as Texas has most 
recently done.

Texas has drawn key lessons from California, 
but lessons also could be learned from the Lone 
Star State. Unless Californians follow Texas’ lead 
in unimpaired asbestos litigation, they can look for 
the next gold rush at their local courthouse.

Joe Nixon is senior fellow in civil justice studies 
at California-based Pacifi c Research Institute and 
former state legislator in the Texas House of Rep-
resentatives (1994-2006).

California Should Follow Texas in Asbestos Cases

The best 
argument 
is that 
Anna Nicole 
Smith’s will 
should be 
invalidated 
because its 
terms are 
impossible 
to 
implement, 
owing to 
the fact 
that her son 
predeceased 
her.

Charles T. Munger
Chairman of the Board

J. P. Guerin
Vice Chairman of the Board

Gerald L. Salzman
Publisher / Editor-in-Chief

Robert E. Work
Publisher (1950-1986)

Martin Berg
Editor

Jennifer Hamm                       Keith Bowers 
                          Los Angeles City Editor                San Francisco City Editor

Jim Adamek                         Eric Berkowitz
                                 Regional Editor                             Legal Editor

Aris Davoudian, Lacey Garcia, Meagan Yellott, Production Editors
Andy Eiser, Cynthia Goldstein, Hannah Naughton, Copy Editors

Los Angeles Staff Writers
 Pat Alston, Rebecca Beyer, Drew Combs, Emma Dewald, 

Max Follmer, Gabe Friedman, Andrew Harmon, Sandra Hernandez, 
Robert Iafolla, Susan McRae, Bobbi Murray, Ryan Oliver, 

Anat Rubin, Anne Marie Ruff, Jason Song 

San Francisco Staff Writers
Craig Anderson, Donna Domino, Laura Ernde, Amelia Hansen, 

Tim Hay, William-Arthur Haynes, Anna Oberthur, Dennis Opatrny, 
Dennis Pfaff, John Roemer, Itir Yakar, Amy Yarbrough

Robert Levins, S. Todd Rogers, Xiang Xing Zhou, Photographers
Alexa Hyland, Editorial Assistant

Bureau Staff Writers
Craig Anderson, San Jose, Lawrence Hurley, Brent Kendall, Washington D.C.,

Linda Rapattoni, Sacramento, Don J. DeBenedictis, Santa Ana,
Jason W. Armstrong Riverside, Claude Walbert San Diego

Rulings Service
Cynthia Prado, Rulings Editor 

Sherri Okamoto, Polin Mardirossian, Lesley Sacayanan, Legal Writers
David Mendenhall, Verdicts and Settlements

Advertising
Audrey L. Miller, Corporate Display Advertising Director

Monica Smith, Maria Ramirez, Sheila Sadaghiani Los Angeles Account Managers
Leonard Auletto, Erin Egleston, Michelle Kenyon, San Francisco Account Managers

Stephen Maitland-Lewis, Director of Marketing
Jesse Rios, Jayme White, Display Advertising Coordinators
Megan Kinney, San Francisco Administrative Coordinator

Art Department
Kathy Cullen Art Director

Mel M. Reyes Graphic Artist

The Daily Journal is a member of the Newspaper Association of America, 
California Newspaper Publishers Association, National Newspaper Association and Associated Press

David Houston
Los Angeles Editor

Peter Blumberg
 San Francisco Editor



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /Berkeley-Book
    /BerkeleyStd-Black
    /BerkeleyStd-BlackItalic
    /BerkeleyStd-Bold
    /BerkeleyStd-BoldItalic
    /BerkeleyStd-Book
    /BerkeleyStd-BookItalic
    /BerkeleyStd-Italic
    /BerkeleyStd-Medium
    /CenturyOldStyleStd-Bold
    /CenturyOldStyleStd-Italic
    /CenturyOldStyleStd-Regular
    /FranklinGothic-Book
    /FranklinGothic-BookItalic
    /FranklinGothic-Demi
    /FranklinGothic-DemiItalic
    /FranklinGothic-Medium
    /FranklinGothic-MediumCond
    /FranklinGothic-MediumItalic
    /ITCFranklinGothicStd-Book
    /ITCFranklinGothicStd-BookIt
    /ITCFranklinGothicStd-Demi
    /ITCFranklinGothicStd-DemiIt
    /ITCFranklinGothicStd-Hvy
    /ITCFranklinGothicStd-HvyIt
    /ITCFranklinGothicStd-Med
    /ITCFranklinGothicStd-MedIt
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 600
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 600
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [936.000 1584.000]
>> setpagedevice


