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Business Law

Avoid Traps in Sponsoring Contests

By Natasha Shabani

hich of the following pro-
motional advertisements
embodies an illegal con-

test or promotion?

A) “Send in your proof of pur-
chase from five cereal boxes for a
chance to win a trip to the Super
Bowl!”

B) “Get five of your friends to sign
up on our Web site and automatical-
ly be entered to win an iPod!”

C) “Guess the number of jelly
beans in the jar and win a brand
new car!”

We have all seen promotions
similar to these. But if you have
ever paused to read all the fine print
underneath the enticing marketing
language, you may be curious as to
why contest rules typically include
phrases such as “No purchase
necessary” and “Void where pro-
hibited.”

Each of the three scenarios
described above is fraught with
potential illegalities if the requisite
precautions are not taken.

Lotteries

The primary concern when plan-
ning a contest, promotion or sweep-
stakes is to ensure that it does not
constitute an illegal lottery. Lotter-
ies may be run only by the 50 states.
Thus, non-state-operated lotteries
are illegal under federal and state
law. A lottery is a contest or pro-
motion that contains the following
elements: prize, consideration and
chance. To avoid conducting an
illegal lottery, at least one of these
elements must be eliminated.

A prize is anything of value
awarded to a winner of the contest.
Because consumers likely would be
uninterested in a contest that did
not offer a prize, this element is dif-
ficult to eliminate.

Consideration is something of
value to the contest sponsor that
is provided by the consumer as
a prerequisite to participating in
the contest. Consideration may be
monetary (usually an entry fee or
having to purchase the sponsor’s
product or service to participate)
or nonmonetary (requiring the
consumer to expend a significant
amount of time or effort that ben-
efits the sponsor in some way).

Common examples of nonmon-
etary consideration include filling
out a lengthy registration form or
providing the sponsor with per-
sonal or sensitive information. Re-
quiring a nominal degree of effort
has generally been deemed not to
constitute consideration (for exam-
ple, telephoning a toll-free number,
completing a short survey, visiting
a store). In the scenarios above,
the purchase of cereal in Contest A
constitutes consideration, causing
friends to “sign up” on the sponsor’s
Web site in Contest B may consti-
tute consideration, depending on
the length of the registration form
and the type of information request-
ed, and Contest C does not involve
consideration unless participants
must pay to submit their guesses.

Removing consideration from a
game is relatively easy. The most
common way to eliminate consid-
eration is to provide an “alternate
method of entry.” This is where
the commonly seen “no purchase
required” language comes in. In
Contest A, for instance, an AMOE
would allow consumers to partici-
pate without purchasing any cereal
by instead mailing in a postcard or
calling a toll-free number to enter
the contest.

In general, AMOE and purchas-
ing entrants must have equal chanc-
es of winning. They also must have
equal deadlines and equal prizes.
Additionally, the AMOE itself can-
not rise to the level of consideration,
and it must be disclosed in all ad-
vertising materials for the contest.
The AMOE must not be seen as
disadvantageous with respect to
the purchase entry method.

The element of chance is present
in Contests A and B above because
winners are chosen from a pool
of entries in a random drawing.
Chance may be eliminated by
awarding a prize to every entrant.
Using the example of Contest B
above, chance could be eliminated
by awarding an iPod to every per-
son who gets five friends to sign up
on the sponsor’s Web site. Alterna-
tively, chance may be eliminated by
conducting a game of skill, in which
winners are selected on the basis of
some sort of ability, knowledge, cre-
ativity, judgment or expertise, such
as photography contests, essay-
writing contests, athletic contests
or cooking contests.

Skill contests must have objec-
tive criteria on which entries are
judged, and the judges must have
sufficient qualifications to apply
such criteria. Arguments have been
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made that guessing games such as
Contest C are skill contests; how-
ever, regulatory authorities have
long disagreed, and such guessing
promotions are commonly accepted
as games of chance.

State Requirements

Although a contest sponsor is
confident that its promotion does
not constitute an illegal lottery, the
sponsor is not in the clear. Sponsors
must comply with the laws and re-
strictions of each state in which the
promotion is conducted, bearing
in mind that, if the contest takes
place over the Internet, then it is
accessible throughout the country
and must comply with the laws of
all 50 states.

State laws vary significantly. A
number of rules, however, have
general applicability across the
50 states and should be included
in virtually all contests’ “official”
rules. These include entry instruc-
tions, the sponsor’s name and ad-
dress, eligibility and geographical
limitations, odds of winning, prize
descriptions and their approximate
retail value, contest duration and
entry deadlines, how and when
winners will be selected, limitation
on the sponsor’s liability, and a
disclaimer for lost, late or damaged
entries.

A few states also require publica-
tion of the winners’ list and award-
ing of all prizes, so these elements
should be included in nationwide
promotions, as well.

Several states have special pro-
cedural requirements for certain
types of contests. In Arizona, skill
contests that require a purchase to
enter must be registered with the
state attorney general’s office. In
Florida and New York , games of
chance with prizes totaling more
than $5,000 must be registered and
bonded, and Rhode Island requires
registration for games of chance
conducted through retail outlets
with prizes in excess of $500. For
many sponsors, excluding citizens
of these states from participating
in their contest is simpler than com-
plying with these extra, somewhat-
burdensome procedural require-
ments — thus, the commonly seen
limitation in many contest rules,
“Void where prohibited,” or better
yet, “Void in Florida, New York, and
Rhode Island.”

Internet contests, which are tech-
nically accessible worldwide, must
comply with the laws of not only the
50 U.S. states but also each country
in which someone could access the
promotion. Thelaws and regulations
of contests and sweepstakes vary
widely from country to country. For
instance, certain countries prohibit
sweepstakes altogether, and other
countries require registration and
payment of fees. Even Canada has
laws that differ greatly from those
of the United States, particularly in
Quebec, where foreign language
requirements apply. International
compliance would entail hiring
local counsel in every country to
provide an analysis of the proposed
contest rules and confirmation that
they do not violate particular local
laws. This is not only prohibitively
expensive but also too time-con-

oot Sostb e rAm o P

suming to be a plausible option for
most contest sponsors.

Thus, U.S. sponsors of online
contests tend to limit participation
to U.S. residents and perhaps a
handful of select foreign countries
in which they have checked the
rules with local counsel. The key is
to clearly and prominently disclose
any geographic limitations to entry
in the official rules and in other ad-
vertising materials.

Trademarks

The sponsors of contests A, B
and C are not in the clear, even after
complying faithfully with all of the
above. The sponsors must exercise
caution not to infringe on the trade-
mark rights of others when running
their promotions.

The sponsors must be careful in
advertising prizes by their brand
names without consent from the
trademark owners. For instance, if
Rutter Hobbs & Davidoff is sponsor-
ing these contests, it lawfully could
not name Contest A “The RHD
Super Bowl Sweepstakes,” Contest
B “The RHD iPod Extravaganza”
or Contest C “The RHD Prius Give-
away.” Each of these would infringe
on the trademarks of the National
Football League, Apple and Toyota,
respectively, and suggest a false
association between Rutter Hobbs
& Davidoff and these trademark
owners. These companies most
likely would have to co-sponsor
the promotion before agreeing to
such use of their trademarks in the
contest names.

Rutter Hobbs & Davidoff would,
however, be able to identify the Su-
per Bowl trip, the iPod or the Prius
by name as prizes in the official
rules. It even may be able to use the
brand names in promotional materi-
als for its contests, so long as each
trademarked brand is used in a fac-
tual manner (that is, to identify the
prize) rather than in furtherance
of promoting the contest. A good
general rule of thumb is to stick
with identifying the trademarked
term within a sentence, where all of
the words are of the same font and
prominence (for example, “RHD in-
vites you to enter to win an iPod.”),
and avoid using the trademark in
the name of the promotion or in any
other prominent way.

Steering clear of illegal lotteries,
complying with myriad state (and
possibly international) require-
ments and respecting third-party
trademarks are only a sampling of
the issues facing contest sponsors.
Various additional state and federal
laws come into play when running
certain types of contests, such as
instant-win games, contests offered
in retail outlets, and direct-mail
promotions; and online contests,
regardless of the type, implicate a
variety of Internet-specific regu-
lations including anti-spam and
privacy laws.

The sponsors of Contests A, B
and C each will be able to run their
promotions lawfully, so long as
they obtain proper legal counsel to
ensure that they keep their promo-
tions on the right side of the law.

Natasha Shabani is an associate
with Rutter Hobbs & Davidoff in
Century City.

Platinum Sponsors:

WEST

Daily Journal LEGAtworks”

CORPORATION

ELECTRONIC DISCOVERY AFTER
THE NEW FEDERAL RULES:

Strategies for coping with the latest challenges and intricacies

February 27, 2007 - Los Angeles

Four Seasons Hotel ® Beverly Hills

Distinguished
Faculty Includes

Program Chair
Browning E. Marean, Il
DLA Piper US LLP

Honorable Elizabeth A. Grimes
Judge of the Superior Court
Superior Court of California

County of Los Angeles

Honorable Carl J. West
Judge of the Superior Court
Superior Court of California

County of Los Angeles

M Building an Effective E-Discovery Team

W Execution of a Sound Records Retention

and Destruction Policy Ronald E. N J
ona . Naves, Jr.

Senior Vice President
Legal Affairs and Litigation
Gemestar - TV Guide International, Inc.

W Ethics Obligations Highlighted by the New
Federal Rules

M Sizing Up Your Budget and Analyzing Costs
Robert D. Brownstone
Law & Technology Director
Fenwick & West LLP

M Spoliation, Sanctions...and More!

Sponsors:
HIRECounsel KrollOntrack Advocate CaseData
STRATIFY Kazeon R NN SA

To register, or for more information,
please call 800-308-1700
or visit www.westlegalworks.com

sEmmEAEm
mEmEEY
EEEEE™

TLLLE

il

Spotlight your law firm’s new...
| PARTNERS | ASSOCIATES | LOCATION | NAME |

Is your firm celebrating an anniversary, promotion, relocation?
Share the good news with your colleagues.

Place a Professional Announcement in
Californias largest daily legal newspapers...

LOS ANGELES DAILY JOURNAL | SAN FRANCISCO DAILY JOURNAL

For more information, call display advertising
at (415) 296-2433.

Daily Journal

www.dailyjournal.com





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /BerkeleyStd-Black
    /BerkeleyStd-BlackItalic
    /BerkeleyStd-Bold
    /BerkeleyStd-BoldItalic
    /BerkeleyStd-Book
    /BerkeleyStd-BookItalic
    /BerkeleyStd-Italic
    /BerkeleyStd-Medium
    /CenturyOldStyleStd-Bold
    /CenturyOldStyleStd-Italic
    /CenturyOldStyleStd-Regular
    /ITCFranklinGothicStd-Book
    /ITCFranklinGothicStd-BookIt
    /ITCFranklinGothicStd-Demi
    /ITCFranklinGothicStd-DemiIt
    /ITCFranklinGothicStd-Hvy
    /ITCFranklinGothicStd-HvyIt
    /ITCFranklinGothicStd-Med
    /ITCFranklinGothicStd-MedIt
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 600
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 600
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 600
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


