Date:
Location:

Monday, December 01, 2008
LAGUNA HILLS, CA

Circulation (DMA): 12,000 (N/A)

Type (Frequency): Magazine (6Y)

Page: 66

Keyword: Rutter Hobbs & Davidoff Incorporated

CALIFORNIA CENTERS MAGAZINE

Echo Media Group

a public relations company

ADA’s Barrier Removal

he Americans with Disabilities Act

of 1990 is a wide-ranging civil rights

legislation that prohibits discrimina-
tion on the basis of disability under certain
circumstances. Although many  landlords
and tenants are already aware that the ADA
precludes new construction or alterations in
existing structures that create obstacles to
the disabled, landlords and tenants need to
also be cognizant of the so called “barrier
removal” requirement of Title IIT of the ADA.,
which obligates any person who owns, leas-
es (or leases 10), or operates a place of pub-
lic accommodation (as opposed to a com-
mercial facility) to: “remove architectural,
and communication barriers that are struc-
tural in nature, in existing facilities. ..where
such removal is readily achievable.”

Readily achievable barrier removal
imposes a broad range of compliance obliga-
tions that may include: creating specially
designated and accessible parking spaces,
installing ramps and making curb cuts in
sidewalks and entrances, widening doors,
repositioning telephones and installing grab

...ADA precludes new
construction or alterations

in existing structures
that create obstacles
to the disabled...

bars in toilet stalls. Because remedial action
can be costly, ADA compliance issues must
be carefully considered by both landlords
and tenants, with the parties determining
responsibility for compliance obligations.
An important concern created by the
statutory language is the meaning of “readily
achievable™ barrier removal. The ADA
defines “readily achievable™ as “easily accom-
plishable and able to be carried out without
much difficulty or expense.”  Factors to be
considered include the cost of the remedial
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action and the financial resources of the

6

party responsible for the same (42 U.S
12181(9)).

Whether or not specific work is “readi-
Iy achievable”is determined on a case-by-case
basis.
way, barrier removal becomes a continuing
obligation of the responsible party or parties.

By defining “readily achievable™ in this
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maximum dollar amount for which it could
be obligated.

3. Indemnification Provision.  Once
the parties determine who is to bear the
cost of ADA compliance, appropriate indem-
nification provisions should be incorporat-
c¢d into the lease agreement. Thus, in the
event that cither a landlord or a tenant

Remedial action that
may not

achievable™ at

have been
“readily
one time may later
become “readily achicv-
able™ as the financial
resources of the respon-
sible party, or partics,
increasc.

Both landlords and

A tenant may want to
obtain a representation
and warranty from its

landlord that the
premises are currently
ADA compliant.

is held individually
liable in an ADA
cnforcement  action,
the indemnificd party
can seek indemnifica-
tion from the indem-
nifying party.

The parties
should be careful to
exclude lease provi-

tenants arc obligated to
comply with the ADA.  Such obligations may
not be eliminated by contract (Botosan v.
Paul McNally Realty, 216 T3d 827 (2000)).
However, although landlords and tenants will
at all times remain fully liable to third parties
for ADA compliance, they can, between
themselves, allocate compliance responsibili-

ty in their leases.  As such, parties to a com-
mercial lease should consider the following
ADA specific provisions:

1. Representations and Warranties. A
tenant may want to obtain a representation
and warranty from its landlord that the prem-
ises are currently ADA compliant. A landlord
may want to obtain a representation and war-
ranty from its tenant that any alterations to
the premises performed by the tenant will
comply with the ADA.

2. Compliance Allocation. The parties
should determine who will bear the cost of
ADA compliance and which party will be
responsible for performing any necessary
remedial action. If the landlord is responsi-
ble for the work, a tenant should negotiate an
appropriate remedy for the landlord’s failure
to do so in a timely manner and ensure that
such costs are not passed back as an operat-
ing expense.  If the tenant is responsible
for the cost, it may want to negotiate a
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sions that could pre-
vent ADA compliance.  For example, a pro-
vision that restricts a tenant from making
alterations to the premises might effectively
impede the tenant's ability to remove
architectural barriers.

Should commercial
lease fail to determine, allocate and perform
ADA  compliance obligations, landlord
and/or tenant liability to third parties may
result.  Morcover, unexpected compliance
costs may be incurred and unnecessary
litigation may ensue.  To avoid these unde-

parties 1o a

sirableconsequences, prudent  landlords
and tenants should address the issucs
discussed above in their lease negotiations
and documentation. CC
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